United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD. 


Court of Appeals of the District of Columbia. 


APRIL TERM, 1922. 


No. 3817 


893 


CHESTER M. FREEMAN, APPELLANT, 


vs. 


W. B. MOSES AND SONS, INC., A CORPORATION 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 


COLUMBIA. 


FILED MAY 10, 1922. 
PRINTED JUNE 22, 1922. 


i 







Court of Appeals of the District of Columbia. 

APRIL TERM, 1922. 

No. 3817. 


CHESTER M. FREEMAN, APPELLANT, 
v vs. 

W. B. MOSES AND SONS, INC., A CORPORATION, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 
* COLUMBIA. 


INDEX. 

Original. Print 


Caption . a 1 

Affidavit of merit in municipal court. 1 1 

Memorandum: Bill of particulars filed with affidavit of merit 

r same as account in bill of exceptions. 2 2 

Summons in municipal court; marshal’s return. 2 2 

Summons in municipal court; marshal’s return. 3 3 

Affidavit in attachment before judgment in municipal court... 3 3 

Affidavit of witness in attachment before judgment in munic¬ 
ipal court. 4 4 

Bond in attachment before judgment in municipal court. 6 4 

Summons in the municipal court; marshal’s return. 7 5 

Writ of attachment before judgment in municipal court. 8 6 

Interrogatories to be answered by garnishee. 9 6 

^ Notice to garnishee. 10 7 

^ Writ of attachment before judgment in municipal court. 11 7 

Notice to garnishee. 12 8 

Marshal’s return. 13 9 

* Joinder of issue in municipal court. 14 9 

Notice of trial in municipal court. 14 9 

Subpoena in municipal court. 14 9 

L Marshal’s return. 15 10 


Judd & Detweii.er (Inc.), Printers, Washington, D. C., June 9, 1922. 




















INDEX. 


Amended answer of garnishee in municipal court. 

Subpoena in municipal court; marshal’s return. 

Subpoena in municipal court; marshal’s return. 

Order of publication in attachment in municipal court 

Order directing delivery of chattels to marshal. 

Marshal’s return. 

Affidavit as to mailing copy of advertisement. 

Proof of publication. 

Order for appearance in municipal court. 

Plea in municipal court. 

Notice of trial in municipal court. 

Subpoena in municipal court; marshal’s return. 

Subpoena in municipal court; marshals return. 

Subpoena in municipal court; marshals return. 

Subpoena in municipal court. 

Marshal's return. 


plaintiff . 

Undertaking on appeal in municipal court. 

Certificate of municipal court on appeal. 

Memoranda : Undertaking releasing property attached approved 
and filed; verdict for plaintiff; bond of indemnity for lost 

note approved and filed .. 

Motion for new trial overruled; judgment on verdict ordered; 

judgment; appeal noted. 

Memoranda: Bill of exceptions submitted. 

Supersedeas bond approved and filed. 

Order making bill of exceptions part of record. 

Assignment of errors. 

Designation of record. 

Counter designation. 

Clerk's certificate. 

Bill of exceptions. 

Testimony of Virginia Gard. 

O. B. Gray. 

A. C. Moses. 

George A. Bradley. 

Walter W. Harlow. 

Bertha G. McKuen. 

Chester M. Freeman.•. 


Original. 

Print. 

15 

10 

16 

10 

17 

11 

18 

11 

18 

12 

19 

12 

19 

12 

20 

13 

21 

13 

22 

14 

22 

14 

23 

15 

24 

15 

24 

16 

25 

16 

26 

17 

for 


26 

17 

26 

17 

27 

18 






































Court of Appeals of the District of Columbia. 


No. 3817. 

Chester M. Freeman, Appellant, 

vs. 

W. B. Moses & Sons. Inc., &c. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 63335. 

W. B. Moses & Sons, Inc., Incorporated, Plaintiffs, 

vs. 

Chester M. Freeman, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of \\ ashington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

1 Affidavit of Merit in the Municipal Court. 

Filed February 7, 1920. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 63335. 

W. B. Moses & Sons, Inc., Plaintiffs, 

versus 

C. M. Freeman, Defendant. 

District of Columbia, ss: 

Personally appeared William H. Moses, Pres. W. B. Moses & 
Sons, Inc., who upon his oath deposes and says that he is the plain- 
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') c. M. FREEMAN VS. W. B. MOSES & SONS, INC., ETC. 

tiff in the above entitled cause, having knowledge of the facts wherein 
C M. Freeman is named defendant; that the said defendant is 
justly indebted unto the plaintiffs in the full sum of tor 

furniture; that the prices charged are just and reasonable, and arc 
those agreed to be paid by the defendant; that although frequently 
requested to pay said account, the defendant has wholly failed and 
neglected so to'do; that the whole thereof is now due and owing 
and that the plaintiffs have a just right to recover from the defendant 
the full amount claimed in the annexed Bill of Particulars hereby 
made a part of this affidavit, exclusive of all set-offs and just grounds 

of defense, besides costs. w „ M OSES & SONS, INC. 

W. H. MOSES, 

Pres. 

Subscribed and sworn to before me this 11 day of October 1918. 
r sfal 1 BURR N. EDWARDS, 

Notary Public, D. C. 

2 Memorandum. 

February 7, 1920.—The bill of particulars filed herewith is the 
same as the account found on pages 2 and 3 of the bill of exceptions. 

Summons in the Municipal Court. 


r p}^0 President of the United States to the defendant, Greeting. 

You are hereby summoned to appear in this Court on the 8th day 
of November A. D. 1918, at 11 o’clock A. M., to answer the plain¬ 
tiffs’ suit against you for $483.81 with interest from-—,- , 

besides costs, and show cause why it should not have judgmenl 
against vou for the said sum; and in case of your failure so to appear 
and answer, the suit will be proceeded with as in case of default. 

Witness the Honorable Judges of said Court this Oct. 14, 1918. 

BLANCHE NEFF, 

Clerk, 

By H. M. HULL, 

Assistant Clerk. 

Marshal s Return. 

The Defendant, Not to be found the 8 day of Nov. 1918. 

MAURICE SPLAIN, 

U. S. Marshal, 

T 

By F.’TAYLOR, 

Deputy. 
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3 Alias Summons in the Municipal Court. 

******* 

The President of the United States to the defendant, C. M. Freeman, 
Greeting: 

You are hereby summoned to appear in this Court on the 4th 
day of December. A. D. 1918, at 11 o’clock A. M., to answer the 

plaintiffs’ suit against you for $483.81 with interest from-, 

-, besides costs, and show cause why it should not have judg¬ 
ment against you for the said sum; and in case of your failure so 
to appear and answer, the suit will be proceeded with as in case of 
default. 


Witness the Honorable Judges of said Court this 11 day of Nov. 
A. D. 1918. 

BLANCHE NEFF, 

Clerk. 


Marshal's Return. 


Defendant, Not to be found. Service accepted this 5th day of 
June 1919 — the 7 day of Dec., 1918. 

MAURICE SPLAIN, 

U. S. Marshal, 

Bv ESKRIDGE, 

Deputy. 

Affidavit in Attachment Before Judgment in Municipal Court. 
******* 
District of Columbia, To wit: 

Personally appeared before me William H. Moses who, first being 
duly sworn, upon his oath declares and says: that he is the 
4 president of W. B. Moses and Sons a corporation the plain¬ 
tiff in the above-entitled cause, and that Chester M. Freeman 
is the defendant; that said defendant is indebted to the said plain¬ 
tiff in the sum of Four Hundred and Eighty One and 41/100 Dol¬ 
lars, for goods sold and delivered by the plaintiff to the defendant 
at the latter’s request the said goods being of the kind and quality 
ordered by the defendant according to the particulars of demand 
hereto annexed. 

That said defendant has failed to pay the same although often 
requested so to do: that plaintiff has a just right to recover the 
amount above stated, exclusive of all set-offs and just grounds of 
defense; that said defendant has been absent from the District for 
at least six months having removed his residence to the State of 
Pennsvlvania and having an estate within said District. 

W. H. MOSES. 
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Subscribed and sworn to before me this 19th day of March A. D. 
1919. 

FRANCIS S. OBOLD, [seal.] 
Notary Public, D. C. 


Affidavit of Witness in Attachment Before Judgment in Municipal 

Court. 

******* 
District of Columbia, To wit: 

Personally appeared before me, Bertha L. Thompson who, first 
having been duly sworn, on her oath declares and says: That she 
makes this affidavit as a witness for the plaintiffs in the 

5 above-entitled cause, wherein W. B. Moses and Sons a cor¬ 
poration is plaintiff and Chester M. Freeman is defendant, 

and in support of the affidavit of the plaintiffs herewith filed; that 
she knows the said defendant, and further, that she is acquainted 
with the business relations of the said plaintiffs and defendant and 
knows that the said plaintiff has a just right to recover against the 
said defendant what is its claim in the affidavit aforesaid, viz: the 
sum of Four Hundred and Eighty One and 41/100 Dollars, without 
interest for goods sold and delivered by the plaintiff to the defend¬ 
ant at the latter’s request the goods being of the kind and quality 
ordered by the defendant according to the particulars of demand 
filed herein; that said defendant lias failed to pay the same al¬ 
though often requested so to do; that plaintiff has a just right to 
recover the amount above stated, exclusive of all set-offs and just 
grounds of defense; that said defendant has been absent from the 
District for at least six months having removed his residence to the 
State of Pennsvlvania and has an estate within said District. 

BERTHA L. THOMPSON. 

Subscribed and sworn to before me this 18th day of March A. D. 
1919. 

[seal ] FRANCIS S. OBOLD, 

Notary Public, D. C. 

6 Bond in Attachment Before Judgment in Municipal Court. 

******* 

Know all men by these presents. That we W. B. Moses and Sons a 
corporation as principal and W. H. Moses as surety, are held and 
firmly bound unto the above-named defendant, in the full sum of 
Nine Hundred and Sixty Five dollars, to be paid to the said defend¬ 
ant Chester M. Freeman his executors, administrators, successors, or 
assigns. To which payment, well and truly to be made, we bind 
ourselves, and each of us, jointly and severally, and our and each 
of our heirs, executors, administrators, successors, and assigns, 
firmlv bv these presents. 

ft/ 4/ 1 
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Sealed with our seals, and dated this 18th day of March A D 
1919. ’ * ‘ 

Whereas, The above-named plaintiff W. B. Moses and Sons a cor¬ 
poration has sued out a Writ of attachment against the goods, chat¬ 
tels, and credits of the said defendant found in the District of Co¬ 
lumbia. 

Now therefore, the condition of this obligation is such. That if 
the above-named obligors shall make good to the said defendant 
all costs and damages which he may sustain by reason of the wTong- 
ful suing out of said Attachment, then this obligation shall be void; 
otherwise the same shall be and remain in full force and virtue. 


[Corporate Seal.] 


Sealed and delivered in presence of 
J. T. MASON. 


W. B. MOSES & SONS, 
INC., [seal.] 

W. H. MOSES, [seal.] 
Pres. 

W. H. MOSES, 

Surety. 


Approved March 20, 1919. 
R. H TERRELL, 

Judge. 


7 Pluries Summons in the Municipal Court. 

******* 

The President of the United States to the defendant, Chester M. 

Freeman, Greeting: 

You are hereby summoned to appear in this Court on the 27th 
day of March, A. D. 1919, at 11 o’clock A. M., to answer the plain¬ 
tiff’s suit against you for $483.81 with interest from-—, -, 

besides costs, and show cause why it should not have judgment 
against you for the said sum; and in case of your failure so to ap¬ 
pear and answer, the suit will be proceeded with as in case of default. 

Witness the Honorable Judges of said Court this Mar. 20, 1919. 

BLANCHE NEFF, 

Clerk. 

Marshal's Return. 

Served copies of the bill of particulars, affidavit, and this sum¬ 
mons, on the Defendant, Not to be found. Service accepted this 5th 
dav of June 1919 the 10 day of April, 1919. 

MAURICE SPLAIN, 

U. S. Marshal , 

Bv ESKRIDGE. 

c / 

Deputy. 

T. L. D. 
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i 

Writ of Attachment Before Judgment in Municipal Court. 


* * * * 


* * 


* 


The President of the United States to the Marshal of said District, 
Greetings: 


You are hereby commanded to attach, seize, take into your custody 
the defendant's goods, chattels, and credits which shall be found in 
this District, to the value of Four Hundred and Eighty One & 41/100 
Dollars ($481.41), without interest, being the amount of the plain¬ 
tiff’s claim against the defendant as shown by its affidavit, duly filed 
in this cause; and the further sum of $18.50, for the costs and 
charges which may accrue in the premises; and the same so attached 
safely keep, subject to the orders of the Court, unless the defendant 
or the person in whose possession the property is attached, deliver 
to you to be filed herein, his undertaking, to be approved by the 
Court, with sufficient surety or sureties, to abide by and perform the 
judgment of the Court in relation to said property. 

And you shall serve a notice on the defendant, if he be found in 
the District, and on any person in whose possession any property 
or credits of the defendant may be attached, to appear in said Court 
on or before the twentieth day, exclusive of Sundays and legal 
holidays, after service of such notice, and show cause, if any there 
be, why the property or credits so attached should not be condemned, 
and execution thereof had; said notice to be served on the defendant 
by delivering to him a copy of this writ; and return this writ so 
indorsed as to show how and when you have executed it. 

Witness the Honorable Judges of said Court this Mar. 


9 20, 1919. 


BLANCHE NEFF, 

Clerk. 


Interrogatories to he Answered by the Garnishee. 

1. Were you. at the time of the service of the annexed writ of 
attachment, or have you been, between the time of such service and 
the filing of your answer to this interrogatory, indebted to the de¬ 
fendant? If iso, how, and in what amount? 

Answer No. 

2. Had you, at the time of the service of the annexed writ of 
attachment, or have you had, between the time of such service and 
the filing of your answer to this interrogatory, any goods, chattels, 
or credits of the defendant in your possession or charge? If so, 
what? 

Answer. We have no goods stored in name of Chester M. 1 reeman 
but have some furniture stored in the name of L. 8. Freeman. 

FIDELITY STORAGE CO. 

P. H. SMYTH, 

Secretary, 

Garnishee. 


7 
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Subscribed and sworn to before me this 22nd day of March A. D. 
1919. 

[Notarial Seal.] MARTIN T. DRYDEN, [seal.] 

Notary Public. 

10 Notice to Garnishee. 

March 20", 1919. 

To Fidelity Storage Company, Garnishee: 

You are hereby notified that any property or credits of the de¬ 
fendant in your possession or charge, or any indebtedness of yours 
to the defendant at the time of the service of the annexed writ of 
attachment or between the time of such service and the filing of your 
answer to the foregoing interrogatories, are seized by virtue of the 
said writ of attachment, and you are also notified to appear in said 
Court on or before the twentieth day, exclusive of Sundays and legal 
holidays, after the service of this notice, and show cause, if any there 
be, why the property and credits so attached should not be con¬ 
demned and execution thereof had. 

MAURICE SPLAIN, 

U. S. Marshal . 

Mar. 20, 1919. 

To Fidelity Storage Company, Garnishee: 

You are required to answer the foregoing interrogatories, under 
oath, within ten days after sendee hereof. And should you neglect 
or refuse so to do, judgment may be entered against you for an 
amount sufficient to pay the plaintiff’s claim with interest and costs 
of suit. 

W. B. MOSES AND SONS, 
By S. HERBERT GIESY, 

A tty. for Plaintiff. 


11 Writ of Attachment Before Judgment in Municipal Court. 

******* 

The President of the United States to the Marshal of said District, 
Greetings: 

You are hereby commanded to attach, seize, take into your custody 
the defendant’s goods, chattels, and credits which shall be found in 
this District, to the value of Four Hundred and Eighty One & 
41/100 Dollars ($481.41), without interest, being the amount of the 
plaintiff’s claim against the defendant as shown by its affidavit, duly 
filed in this cause; and the further sum of $18.50, for the costs and 
charges which may accrue in the premises; and the same so attached 
safely keep, subject to the orders of the Court, unless the defendant 
or the person in whose possession the property is attached, deliver 
to you to be filed herein, his undertaking, to be approved by the 
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Court, with sufficient surety or sureties, to abide by and perform the 
judgment of the Court in relation to said property. 

And you shall serve a notice on the defendant, if he be found in 
the District, and on any person in whose possession any property or 
credits of the defendant may be attached, to appear in said Court on 
or before the twentieth day, exclusive of Sundays and legal holidays, 
after service of such notice, and show cause, if any there be, why the 
property or credits so attached should not be condemned, and 
execution thereof had; said notice to be served on the defendant by 
delivering to him a copy of this writ; and return this writ so indorsed 
as to show how and when vou have executed it. 


12 


Witness the Honorable Judges of said Court this Mar. 20. 
1919. 


BLANCHE NEFF, 

Clerk 


Let this writ issue. 


R. H. TERRELL, 
Judge. 


Notice to Garnishee. 


March —, 1919. 

To Fidelity Storage Company, Garnishee: 

You are hereby notified that any property or credits of the defend¬ 
ant in your possession or charge, or any indebtedness of yours to the 
defendant at the time of the service of the annexed writ of attach¬ 
ment or between the time of such service and the filing of your 
answer to the foregoing interrogatories, are seized by virtue of the said 
writ of attachment, and you are also notified to appear in said Court 
on or before the twentieth day, exclusive of Sundays and legal holi¬ 
days, after the sendee of this notice, and show cause, if any there be, 
why the property and credits so attached should not be condemned 
and execution thereof had. 

MAURICE SPLAIN, 

U. S. Marshal. 

Mar. 20, 1919. 

To Fidelity Storage Company, Garnishee: 

You are required to answer the foregoing interrogatories 
13 under oath, within ten days after service hereof. And should 
you neglect or refuse so to do, judgment may be entered 
against you for an amount sufficient to pay the plaintiff’s claim with 
interest and costs of suit. 

W. B. MOSES AND SONS, 

By S. HERBERT GIESY, 

Atty. for Plaintiff. 
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Marshal’s Return. 

Attached as per schedule filed herewith April 28" 1919. 

MAURICE SPLAIN, 

U. S. Marshal, 

By CARLIN S. ESKRIDGE, 

Deputy. 

Attached goods, chattels and credits of the defendant in hands of 
P. H. Smythe—“Sect’' of Fidelity Storage Co., Garnishee, and 

said-furnished with copies of this Writ, Interrogatories 

and notices prescribed by sections 446 and 456 of the code. 

3/20 1919. 

MAURICE SPLAIN, 

U. S. Marshal, 
By ESKRIDGE, 

Deputy. 

14 Joinder of Issue in Municipal Court. 

******* 

The plaintiff joins issue upon the garnishee’s answer. 

S. HERBERT GIESY, 

Attorney for Plaintiff. 

Notice of Trial in Municipal Court. 

To Fidelity Storage Co., the garnishee: 

Please take notice that the issue above joined will be tried on 
Thursday, the 10 day of April A. D. 1919 at 10 o’clock A. M., at the 
office of said Municipal Court No. 321 4V2 St. in the City of Washing¬ 
ton, District of Columbia. 

S. HERBERT GIESY, 

Attorney for Plaintiff. 

Service of copy of above acknowledged this 3d day of April, 1919. 

FIDELITY STORAGE CO. 

P. H. SMYTH. 

Subpoena in Municipal Court. 

******* 

The President of the United States to Edw. C. Sasser, 3826 McKinley 
St. N. W.: 

You are Hereby Commanded, to appear in this Court as witness 
for the plaintiff on the 1.0th day of April, 1919, at 10 o’clock 

15 A. M. and not depart the Court without leave. 

2—3817a 
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Witness the Honorable Judges of said Court this 9th day of 
April, A. D. 1919. 

F BLANCHE NEFF, 

Clerk. 

Marshal’s Return. 

Washington, D. C., 4/9/19. 

Summoned as within directed: Edward C. Sasser. 

MAURICE SPLAIN, 

U. S. Marshal, 
By McGILTON, 

Deputy. 

Amended Answer of Garnishee in Municipal Court. 


1. Were you, at the time of the service of the annexed writ of 
attachment, or have you been, between the time of such service and 
the filing of your answer to this interrogatory, indebted to the de¬ 
fendant? If iso, how, and in what amount? 

Answer. No. 

2. Had you, at the time of the service of the annexed writ of at¬ 
tachment, or have you had, between the time of such service and the 
filing of your answer to this interrogatory, any goods, chattels, or 
credits of the defendant in your possession or charge? If so, what? 

Answer. We have no goods stored in name of Chester M. Freeman 
but have goods stored in the name of her or Mrs. C. M. Free- 

16 man. _ 

FIDELITY STORAGE CO., 

P. H. SMITH, 

Secty., 

Garnishee. 

Subscribed and sworn to before me this 10th day of April A. D 
1919 

H. M. HULL, [seal.] 
Asst. Clerk. 

Subpoena in Municipal Court. 


The President of the United States to Edward C. Sasser: 

You are Hereby Commanded, to appear in this Court as witness 
for the plaintiff on the 17 day of April, 1919, at 11 o’clock A. M. and 
not depart the Court without leave. 

Witness the Honorable Judges of said Court this 16 day of April, 

A. D. 1919. BLANCHE NEFF, 

Clerk. 
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Marshal’s Return. 

Washington, D. C., 4/16/19. 

Summoned as within directed. 

MAURICE SPLAIN, 

U. S. Marshal , 
By McGILTON, 

Deputy. 
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Subpoena in Municipal Court. 


******* 


The President of the United States to P. H. Smyth: 


You are Hereby Commanded, to appear in this Court as witness 
for the plaintiff on the 17 day of April, 1919, at 11 o’clock A. M. 
and bring with you all papers connected with the storing with the 
Fidelity Storage Company of goods belonging to Chester M. Free¬ 
man or L. S. Freeman and not depart the Court without leave. 

Witness the Honorable Judges of said Court this 16 day of April, 
A. D. 1919. 


BLANCHE NEFF, 

Clerk. 


Let this writ issue. 

STRASBURGER, 

Judge. 


Marshal’s Return. 


Washington, D. C., 4/16/19. 

Summoned as within directed. 

MAURICE SPLAIN, 

U. S. Marshal, 

Bv ESKRIDGE, 

Deputy. 

18 Order of Publication in Attachment in Municipal Court. 
* * * * * * * 

The object of this suit is to recover a debt of $481.41 justly owing 
the plaintiff by the defendant Chester M. Freeman and to have 
judgment of condemnation of certain property of the defendant 
levied on under an attachment issued in this suit to satisfy the plain¬ 
tiff’s claim. 

It is, therefore, this 17th day of April, 1919, ordered that the de¬ 
fendant appear in this Court on or before the fortieth day, exclusive 
of Sundays and legal holidays, after the day of the first publication 
of this order, to defend this suit and show cause why said condemna- 
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tion should not be had, otherwise the suit will be proceeded with as 
in case of default. 

MICHAEL M. DOYLE, 

Judge. 


Order Directing Delivery of Chattels to Marshal. 

* * * * * * * 

It appearing to the Court after hearing on the joinder of issue 
in this cause filed, that the chattels and personal property men¬ 
tioned and described in the declaration and writ in this cause, may 
be on storage with the Fidelity Storage Company in the name of 
L. S. Freeman, and that said storage company claims no right, 
title or interest in said property, and it further appearing that the 
plaintiff has filed an undertaking with surety approved by the Court 
it is by the Court this 17th day of April A. D. 1019 ordered that the 
said Fidelity Storage Company be, and it is hereby authorized 
19 and directed to deliver the said chattels and personal property 
to-wit goods and furniture stored in the name of L. S. Free¬ 
man to the L T . S. Marshal in and for the District of Columbia upon 
presentation of a certified copy of this order, and after payment by 
the plaintiff to the said storage company of all storage charges and 
cash advances now due on said chattels; all as provided in Section 
1621 of the Code of Laws for the District of Columbia the same to 
remain in the custody of the Marshal and not to be yielded up except 
on further order of this Court. 

M. M. DOYLE, 

Judge. 


Marshal's Return. 


4/18/19. 


Served a copy of this order on the Fidelity Storage Co. by leaving 
copy with P. H. Smvth Sec. 

MAURICE SPLAIN, 

Marshal. 

C. S. ESKRIDGE, 

Deputy. 


Affidavit as to Mailing Copy of Advertisement. 

* * * * * * * 

Now comes S. Heibert Giesv attorney for plaintiff in above en¬ 
titled cause and being first duly sworn according to law deposeth and 
saith 

That on the 17th day of May 1919 he mailed to the defendant 
Chester M. Freeman a copy of the advertisement of publica- 
20 tion substituted for personal service, as authorized in this 
cause, addressed to Wvneewood Penn, the last known address 
of defendant the required amount of postage having been first at¬ 
tached. 


S. HERBERT GIESY. 
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Sworn and subscribed to before me clerk of the Municipal Court 
this 19 day of May 1919. 


BLANCHE NEFF, 

Clerk of M. C. 


Proof of Publication. 


District of Columbia, ss: 

Personally appeared before me, Jay B. Smith, a Notary Public in 
and for the District of Columbia aforesaid, G. F. Chase, who being 
duly sworn according to law, on oath says that he is the Agent and 
Auditor of The Evening Star, a daily newspaper Published in the 
City of Washington, District of Columbia, and that the advertise¬ 
ment, of which the annexed is a true copv, was published in said 
newspaper 3 times on the following dates: April 18-25 May 2-1919 at 
a cost of Seven & 20/100 (7.20) Dollars. 

G. F. CHASE. 


Sworn and subscribed to before me May 3, 1919. 

[seal.] JAY B. SMITH, 

^ _ Notary Public. 

21 S. HERBERT GIESY, 

Attorney for Plaintiff. 


In the Municipal Court of the District of Columbia. 


No. 53495. 


W. B. Moses & Sons, a Corporation under and by Virtue of the 
Laws of the District of Columbia, Plaintiff, 

vs. 

Chester M. Freeman, Defendant. 

The object of this suit is to recover a debt of $481.41, justly owing 
the plaintiff by the defendant, Chester M. Freeman, and to have 
judgment of condemnation of certain property of the defendant 
levied on under an attachment issued in this suit to satisfy the 
plaintiff’s claim. It is, therefore, this 17th day of April, 1919, 
ordered that the defendant appear in this court on or before the 
fortieth day, exclusive of Sundays and legal holidays, after the day 
of the first publication of this order, to defend this suit and show 
cause why said condemnation should not be had, otherwise the suit 
will be proceeded with as in case of default. 

MICHAEL M. DOYLE, 

Judge. 

A true copy. 

Test: " ' 

BLANCHE NEFF, Clerk. 
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Order for Appearance in Municipal Court. 

* * * * * * * 

The Clerk of said Court will please enter our appearance for 
M. Freeman. 


JEFFORDS & DUTTON, 

Attorneys for Deft. 


C. 


22 


Plea in Municipal Court. 


******* 


Now comes the defendant herein, and for plea to the plaintiffs’ 
declaration herein says: 

He ought not further to be compelled to defend this suit, because 
he says the consideration promised to be paid for the delivery of the 
goods as contained in the bill of particulars has been duly paid. 


JEFFORDS & DUTTON, 
Attorneys for Defendant. 


Defendant. 


June 5th, 1919. 


For further plea defendant says that this action was not brought 
within three vears from the date of accrual thereof. 

JEFFORDS & DUTTON, 

Att’ys. 


Notice of Trial in Municipal Court. 

******* 

Please take notice that the above case will be called for trial in 
the Municipal Court on Tuesday the 23 day of September 1919 at 
eleven o’clock A. M. 

S. HERBERT GIESY, 

Attorney for Plaintiff. 


23 To Jeffords and Dutton, 

Attorneys for Defendant: 


Service of copy 
September, 1919. 


of above notice acknowledged this 19th day of 

JEFFORDS & DUTTON, 

Attorneys for Defendant. 
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Subpoena in Municipal Court. 
******* 

The President of the United States to P. H. Smyth: 

You are Hereby Commanded, to appear in this Court as witness 
for the plaintiff on the 6th day of Oct. 1919, at 10 o’clock A. M. 
and bring with you all papers connected with the storing with the 
Fidelity Storage Company of goods belonging to Chester M. Free¬ 
man or L. S. Freeman and not depart the Court without leave. 

Witness the Honorable Judges of said Court this 16 dav of April 
A. D. 1919. J F ’ 

BLANCHE NEFF, 

Clerk, 

By H. M. HULL, 

Assistant Clerk. 

Let this writ issue. 

M. M. DOYLE, 

Judge. 


Marshal's Return. 

Washington, D. C., 10/4/19. 
Summoned as within directed: P. H. Smyth (Personal). 


MAURICE SPLAIN, 

U. S. Marshal, 
By ESKRIDGE, 

Deputy. 


24 Subpoena in Municipal Court. 

***** * * 

The President of the United States to Edw. C. Sasser: 

You are Hereby Commanded, to appear in this Court as witness 
for the plaintiff on the 6 day of Oct., 1919, at 10 o’clock A. M. 
and not depart the Court without leave. 


Witness the Honorable Judges of said Court this 4 dav of Oct 
A. D. 1919. * ’ 

BLANCHE NEFF, 

' Clerk, 

By H. M. HULL, 

Assistant Clerk. 
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Marshal's Return. 

Washington, D. C., 10/4/19. 

Summoned as within directed: Edw. C. Sasser (Personal). 

MAURICE SPRAIN, 

U. S. Marshal, 
By McGILTON, 

Deputy. 

D. 


Subpoena in Municipal Court. 

******* 


The President of the United States to P. H. Smyth: 

You are Hereby Commanded, to appear in this Court as witness 
for the plaintiff on the 6th day of Oct., 1919, at 2 o’clock P. M. 
25 and bring with you all papers connected with the storing 
with the Fidelity" Storage Co. of goods belonging to Chester 
M. Freeman and not depart the Court without leave. 


Witness the Honorable Judges of said Court this 6 day of Oct. 


A. D. 1919. 


BLANCHE NEFF, 

Clerk. 


Let this writ issue. 

M. M. DOYLE, 
Judge. 


Marshal's Return. 


Washington, D. C., 10/6/19. 

Summoned as within directed: P. H. Smythe (Personal). 

$1.25 witness fee pd. by Eskridge. 

MAURICE SPLAIN, 

U. S. Marshal, 
By ESKRIDGE, 

Deputy. 

D. 


Subpoena in Municipal Court. 

******* 


The President of the United States to 0. B. Gray, 1132 8th St. N. W.: 

You are Hereby Commanded, to appear in this Court as witness 
for the plaintiff on the 7 day of Oct. 1919, at 11 o’clock A. M. and 
not depart the Court without leave. 
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Witness the Honorable Judges of said Court this 6 day of Oct., 
A. D. 1919. 

BLANCHE NEFF, 

Clerk . 

26 Marshals Return. 


Washington, D. C., 10/6/19. 

Summoned as within directed: O. B. Gray. (Copy.) 

MAURICE SPLAIN, 

U. S. Marshal ., 

By ESKRIDGE, 

Deputy. 

D. 


Judgment in Municipal Court. 

January 23, 1920. 

Judgment after trial for defendant for costs. 

M. M. DOYLE, 

Judge. 

Appeal noted by counsel for plaintiff. 


Undertaking on Appeal in Municipal Court. 

******* 

The plaintiff desiring to appeal from the judgment rendered 
against it in the above-entitled cause, on the twenty-third day of 
January, 1920, to the Supreme Court of the District of Columbia 
W. B. Moses & Sons a corporation and Fidelity and Deposit Co. of 
Md., a corporation, their surety hereby appearing and submitting to 
the jurisdiction of the said Supreme Court, undertake, jointly and 
severally, to satisfy and pay whatever final judgment may be re¬ 
covered in the said Court, against said W. B. Moses and Sons, a cor¬ 
poration, which judgment they agree may be entered against 
27 them jointly, or either of them separately in this case. 

Given under our hands this 26th day of Janv. 1920. 

W. B. MOSES & SONS, INC. " [seal.] 

H. C. MOSES, 

V. Prest. 

W. H. MOSES, 

Secty. 

FIDELITY AND DEPOSIT CO. [seal.] 
OF MD. 

B. E. GERMANN, 

A tty. in Fact. 

Approved January 27, 1920. 

M. M. DOYLE, 

Judge. 

3—3817 a 
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Certificate of Municipal Court on Appeal. 

******* 

Date. Proceedings. 

Plaintiff’s attorneys—J. T. Mason and S. H. Giesy. 
Defendant’s “ —Jeffords and Dutton. 

1918. 

Oct. 14th. Affidavit and bill of particulars filed. Summons and 

copy issued returnable Nov. 8—11 A. M. 

Nov. 8th. Summons returned “defendant not to be found . f 
“ 11th. Alias summons and copy issued returnable Dec. 4—11 

A. M. t , „ 

Dec. 7th. Alias summons returned “defendant not to be found. 

1919. 

Mar. 20th. Affidavits (2) and bond filed. 

“ u Plur-es summons and copy issued returnable March 27 

11 A. M. 

“ “ Attachment, writ of, and copy issued. 

“ “ “ returned “attached credits in the hands of 

Fidelity Storage Co., etc.” 

“ 24th. Answer of garnishee filed. 

28 

April 4th. Joinder of issue filed. Set for April 10—10 A. M. 

“ 9th. Subpoena and copy issued by plaintiff. 

April 9th. Subpoena returned “served, etc.” 

“ 10th. Amended answer of garnishee filed, jurat. 

“ 14th. Continued to April 17—11 A. M. 

“ 16th. Plur-es summons returned “defendant not to be found. 

“ “ Subpoena d. t. and copy issued by plaintiff. 

“ “ “ and copy issued by plaintiff. 

“ “ Subpoenas returned “sensed, etc.” 

“ “ Subpoena d. t. and copy issued by plaintiff. 

“ 17th. Continued by plaintiff on call. 

“ “ Order of publication issued. 

“ “ “ “ Court to Storage Co. issued. 

u u « 11 11 11 “ u served. 

“ 28th. Attachment returned “attached as per schedule.” 

Mav 1 9th. Affidavit as to mailing, etc., filed. 

June 4th. Proof of publication filed. ($7.20.) 

“ 5th. Appearance of Jeffords and Dutton for defendant en¬ 
tered per order filed. 

u 11 Plea of payment filed by defendant. 

Sept. 20th. Case set for trial Sept. 23—11 A. M. per order filed. 
Sept. 23rd. Continued by defendant to Oct. 6—10 A. M. 
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Date. 

1919. 

Proceedings. 

Oct. 

4th. Subpoena returned “served, etc.” 

<< 

u 

“ and copy issued by plaintiff. 

u 

u 

“ returned “served, etc.” 

(( 

6 th. 

d. t. and copy issued by plaintiff. 

(l 

u 

“ “ “ returned “served, etc.” 

u 

u 

“ and copy issued by plaintiff. 

u 

u 

“ returned “served, etc.” 

u 

29 

6th. 

Trial—witnesses sworn. 


1920. 

Jan. 23rd. Judgment for defendant for costs. 

“ “ Appeal noted by plaintiff. 

“ 27th. “ undertaking on, with Fidelity & Deposit Co. of 

Md. surety, approved and filed. 

Feb. oth. Appeal, record on and papers filed with Clerk of Su¬ 
preme Court, D. C. and notice sent to plaintiff’s at¬ 
torneys. 

Tnis is to certify, that the foregoing is a true copy of the Docket 
Entries and of all the proceedings had before the said Court in the 
above cause, and that the annexed documents are all the original 
papers filed in said cause. 

Witness, the Honorable Judges of said Court this 5th day of Feb¬ 
ruary A. D. 1920. 

Costs paid by Plaintiff, $35.60. 

Costs paid by Defendant, $25. 

BLANCHE NEFF, 

Clerk . 

Memoranda. 

February 27, 1920.—Undertaking releasing property attached, 
Aetna Casualty & Surety Co., surety, approved and filed. 

November 8, 1921—Verdict for plaintiff vs. defendant for $483.81 
with interest from October 14, 1918. 

November 10, 1921.—Bond of indemnity for lost note, Fi-^ 
30 delity & Deposit Co. of Maryland, surety, approved and filed. 

Supreme Court of the District of Columbia. 

Friday, November 18th, 1921. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice presiding. 
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Before Judge Hoehling. 

Come now the parties hereto by their respective attorneys of record 
and thereupon, the motion for a new trial filed in this cause is argued 
and submitted to the court, and being considered is hereby overruled 
and judgment on verdict is ordered. Wherefore, it is considered that 
plaintiff recover of defendant the sum of Four Hundred Eighty-three 
and 81/100 Dollars ($483.81), with interest thereon from the 14th 
day of October, 1918, together with costs of suit to be taxed by the 
clerk and have execution thereof. 

From the foregoing judgment, the defendant by his attorney, in 
open court, notes an appeal to the Court of Appeals; whereupon, the 
maximum of an undertaking to operate as a supersedeas is hereby 
fixed in the sum of Nine Hundred Dollars, or for costs only in the 
sum of One Hundred Dollars ($100.00), with leave to deposit the 
sum of Fifty Dollars, with the clerk, in lieu thereof. 

Memoranda. 


December 21, 1921.—Bill of exceptions submitted. 

31 January 2, 1922.—Supersedeas bond approved and filed. 

Supreme Court of the District of Columbia. 

Friday, March 24th, 1922. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice presiding. 

******* 


Before Judge Hoehling. 

The Court having this day signed the Bill of Exceptions submitted 
to the Court on the 21st day of December, 1921, as of the time of the 
noting thereof at the trial, now hereby orders the same of record, 
nunc pro tunc. 

Assignment of Errors. 

Filed April 27, 1922. 

******* 


Defendant herein assigns errors as follows: 

1. The court erred in not directing a verdict of the jury for the 
defendant. 

2. The court erred in directing a verdict of the jury for the plain- 
tiff. 


JEFFORDS & DUTTON, 

Attorneys for Defendant. 
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Designation of Record. 

Filed April 27, 1922. 

******* 

1. Papers accompanying transcript from Municipal Court to 
Supreme Court, except Bill of Particulars. 

32 2. Verdict. 

3. Judgment. 

4. Appeal and bond. 

5. Assignment of errors. 

6. Designation of record. 

JEFFORDS & DUTTON, 

Attorneys for Defendant. 


Service by copy, of foregoing designation of record accepted this 
27 day of April, 1922. 

S. HERBERT GIESY, 

Attorney for Plaintiff. 


Counter Designation. 

Filed May 3, 1922. 

******* 

The Clerk will please add to the transcript of record on appeal as 
designated by appellant 

1st. A memorandum date the bill of particulars omitted is the 
same as the account found on pages 2 and 3 of the Bill of Ex¬ 
ceptions. 

2nd. A memorandum of the undertaking releasing property dated 
Feb’y 27, 1920. 

3rd. A memorandum of the bond of indemnity for lost note dated 
November 10, 1921. 

S. HERBERT GIESY, 

Attorney for Appellee. 


33 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby -certify the foregoing pages numbered from 1 to 
32, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 63335 at Law, wherein 
\V. B. Moses & Sons, Inc., a Corporation are Plaintiffs and Chester 
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M. Freeman is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 

seal of said Court, at the City of Washington, in said District, this 

8th dav of Mav 1922. 

%/ «/ 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

L. M. G./E. W. 


34 Bill of Exceptions. 

Filed-,-. 

In the Supreme Court of the District of Columbia. 

Appeal No. 63335. 

W. B. Moses & Sons, Plaintiff, 
vs. 

Chester M. Freeman, Defendant. 

Bill of Exceptions. # 

Be it remembered that at the trial of this cause the plaintiff to 
maintain the issue on his part joined offered the testimony of the 
following witnesses, who, having been first duly sworn, testified in 
substance as follows: 

Virginia Gard, employed by W. B. Moses^ & Company as book¬ 
keeper, identified a sheet from the books of W. B. Moses and said it 
was the ledger account of C. M. Freeman. That part through 
Februarv 8, 1915, was in her handwriting. The information came 
to her from salesman’s charge tickets. Identified certain charge 
tickets as those from which all the postings were made. 

The Court: Let me interrupt; what is the real controversy? 

Mr. Dutton: The real controversy is that this account was settled 
bv two different notes and they elected to sue upon the open account 
when they should have sued upon the notes and the notes have been 

lost. 

The Court: Is there any necessity for proving the account? 

Mr. Giesey: Not if Mr. Dutton is willing to admit it. 

Mr. Dutton: I do not see why we should not say that, so 

35 far as the account itself is concerned, it is all right. 

Mr. Giesey: Then I desire to offer in evidence the ledger 
accounts showing the amount of goods purchased for $481.41, the 
same beginning September 19, 1914, and going through to November 
24, 1915, as it appears. 
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On cross examination, Miss Gard testified: That she knew nothing 
about the account after the date on the sheet, November 24, 1915. 
She knew nothing about a note having been given for the account. 
The account as follows was then admitted in evidence, marked 
Plaintiff’s Ex. 3: 

Name, C. Maclaren Freeman. 

Address, Apt. 16—The Home Apt. 

Folio 1055. 

Sheet No. —. 

Wash. Rep. Federal Banking Service—Phila, Pa., 

2924 Macomb St. N. W. 

Pur. 350.00. 

Remarks:-. 

Note.— 90 days to be curtailed 25% each maturity and renewed 
till paid. 

3826 McKinley St. 

Date. 


1914. 

Salesman. 

Folio. 


Debit. 

Credit. 

Sept. 19. 

E. Bog .. 


• • • • • 

27.50 


“ 19. 

Pend .... 

. 89836 Misc. 


242.75 


“ 21. 

Klink ... 


.... R 

27.39 


“ 23. 

44 

. 89938 Chr. & Table. 

... R 

3.42 


“ 23. 

*4 

• • • 



.60 


Oet. 20. Pend .... 

. 91188 Table .*._ 


54.00 


“ 20. 

B. B. ... 

. 66 B. R. No. 53413 . 



355.66 

Dec. 23. 

Martin .. 

. 93992 Misc. 


.68 


Jan. 11. 


314 Cash . 



.68 

1915. 






Feb. 2. 

Werner . 

. 94947 Misc. 

,... R 

8.47 


6. 

Pool .... 


....S 

34.50 


8. 

44 

• • • • 



23.00 


8. 

44 

. 56 Chair _ 

. Ad 

34.00 


11. 

44 

. 13770 Chair . (Folio 1065) 


34.50 

May 25. 


By Federal Bkg. Service ... 



50.00 

June 30, 

1915, BY 

BALANCE . 



15.47 





99.97 

99.97 

July 1, 1915, TO BALANCE . 


15.47 


Aug. 3. 

Tay. 

. 99157 Linens . 

• • • • • 

12.90 


“ 4. 

44 

. 99182 Cloth . 


4.75 


36 






Aug. 10. 

Tay . 

. 14422 By 1 T. Cloth . 



4.75 

Sept. 3. 

Jenkins . 

. 99742 Moving . 


10.00 


7. 

Stone ... 

. 99817 Mattress for Crib . .. . 


7.00 


7. 

44 

99818 Crib . 


16.75 


8. 

Fields ... 

. 99841 Crib Screen . 


7.25 


8. 

44 

. 99841 Miscl . 


9.25 


16. 

44 

. 14505 By 1 Crib Set and Comfort. 


9.00 

29. 

Griff .... 

. 533 Snrinsrs . 


10.00 


29. 

44 

534 Job . 


6.62 


29. 

44 

535 Miscl. 


132.00 


29. 

44 



13.25 
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1915. Salesman. Folio. 

Date. 

Oct. 2. Griff. 69C 

7. Fields . 946 

8. Taylor . 1013 

9. Griff . 1074 

12. Pool . 1212 

12. A. E. 1213 

12. Evans . 1214 

13. Griff . 1281 

14. Fletcher. 1333 

21. Mff . 14648 

22. Fields . 1728 

23. Klink . 1801 

23. Thomson . 1802 

27. A. Evans. 1982 

27. “ 1983 

27. Griff . 1984 

28. Klink . 2048 

Nov. 2. Griff . 14766 

2. Klink . 14786 

24. Griff . 3329 


Dec. 31. BY BALANCE 


Bed . 

Screen . 

Miscl. 

Box Spgs. & Mattresses- 

Chair . 

Rug . 

Costomer. 

Chiffonier . 

Mat. 

2 Springs 3-0 $5.00. 

Miscl. 

Chamber . 

Comfort. 

Rag Rugs . 

Rocker. 

Chiffonier . 

Chamber . 

Mhg. Chiff. 

By Chamber. 

Chair . 


Debit. Credit. 


8.00 

12.75 
4.80 

69.00 

7.25 

62.50 

10.75 

24.50 

1.85 

10.00 

17.82 

.30 

2.85 
3.35 
1.75 

40.00 

.25 

24.50 

.30 

17.00 

481.41 


529.96 529.96 


Jan. 1. 1916. TO BALANCE . 481.41 

Mar. 1. 134 B. R. $56063 A. C. M. 4/11-16 

481.41 

O. B. Gray testified: that in 1916 lie was credit clerk for W. B. 
Moses <fc Sons and some tickets came in marked ‘‘Charge to C. M. 
Freeman.” He looked him up and at that time was satisfied to 
give him credit. It ran up to about five or six hundred dollars when 
he mailed a bill and asked him to call. Mr. Freeman called and 
seemed surprised that I expected cash. Mr. freeman said, I had 
no idea to pay cash. ’ 1 said, “I expected it to be cash. He said 

he could not pay. I said, “A on will have to give a note. Did not 
sav that the note was to be received same as cash, simply ask el 
him for a note for security for the debt. Identified the note 
37 Defendant's Exhibit A that Mr. Freeman gave him. It was 
in witness’ handwriting. 

When the note came due he did not handle it, but when the 
second note came due June 1 he handled it and personally went to 
Mr. Freeman’s office in the Higgs Building. This was some time 
after the note was due. Asked Freeman for a settlement, and Free¬ 
man said “Have you got the note? If you have got the note I will 
pay it.” “I do not know how he came to put that question to me 
so quicklv.” I told him it was either in the bank or in the safe at 
Moses’, but that I did not have it with me. Witness made search 
for the note through the safe where all the notes were put. He did 
not exactly have charge of it. Nearly all the overdue notes were 
referred to him. Does not recall having seen Mr. Freeman after 
that; turned the matter over to Mr. W. H. Moses. 
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Ques. When you saw Mr. Freeman in regard to renewal of 
this note was the note still at Second National Bank? Ans. Sup¬ 
posedly so. 

Before witness went to call on Mr. Freeman, he had made a 
thorough search for the note but had not personally gone to the 
bank. 

On cross examination he testified that this note, Defendant’s 
Exhibit A, of Mr. Freeman was endorsed in blank. Mr. A. C. Moses 
was not then a member of the firm and the note bears Mr. A. C. 
Moses’ signature and shows that it was deposited in Second National 
Bank to the account of A. C. Moses. 

0. B. Gray recalled for further direct examination testified 

Ques. Is there any condition attached? Ans. No, sir; pay to the 
order of the Second National Bank for collection. The note was 
payable to W. B. Moses and they simply had to indorse it. 

38 A. C. Moses testified as to his signature on a check and 

that the check was given to take up a number of notes among 
which was the Freeman note. “When they took up the loan that 
I made them, they paid me the sum they had not been able to collect 
from the various individual notes.” That the Freeman note and 
several others were returned to Moses & Sons by witness somewhere 
between three and six months after the transaction in which he 
made them the loan, probably within twenty-four hours of June 17, 
1916, because they always made a prompt settlement. Witness 
identified his endorsement on the first note, and stated that prac¬ 
tically the same was on the second, or renewal, note. That there 
were a number of such transactions and they all went through the 
same method. That the note was given to him as collateral for 
money loaned. 

On cross examination, he testified that he has personal, individual 
recollection of the proposition. Does not remember the date of the 
second note. Does not remember how much it was for in dollars 
and cents, but was around $400. Does not remember the exact 
amount. 

George A. Bradley, office manager for W. B. Moses & Sons, testi¬ 
fied, he is familiar with the transactions of W. B. Moses & Co. with 
the notes of Chester M. Freeman. The note or its renewal was not 
sold to Arthur C. Moses, it was put up as collateral for a loan. When 
the note was reported lost, witness made a search for it in the office 
and went to the Second National Bank and made inquiries. I could 
find no trace of the note then, and have not up until this time. Does 
not know of any other place where the note could have been except 
at the bank or office. The note was returned to the office, but does 
not know when. 

On cross examination he testified: he knows the note was returned; 
the records show it. Just went to the bank as a matter of being 
safe all around. Did not see the note after it was returned to the 
office. 


4—3817a 
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39 Walter W. Harlow, Assistant Cashier of the Second Na¬ 
tional Bank, testified he had been there twelve years and was 

familiar with the business of the bank. Produced a book from the 
bank and said that the note which had been marked for identifica¬ 
tion bears the bank number. This note matured May 1, and the 
bank book shows that on May 18 a new note was given and the 
interest, $7.22, was paid. It is marked “5/18”. Evidently a new 
note was given 5/18 which means May 18. There is another note 
entered on the tickler June 1 for a like amount $481.41 and $7.22 
interest. The marker was C. M. Freeman. 

The bank would hold the note, and if it was not paid, on the date 
it was due, would continue to hold it. This note being made pay¬ 
able in Room 721 Riggs Building the custom and rule of the bank 
would be to present it there. Witness could not tell whether this 
particular note was presented to the place of payment. The bank 
very rarely made exceptions unless at the overtures of the endorser. 
The record shows that the renewal note was held until the 17th of 
June. It was marked “paid, 6/17.” Could not say by whom it 
was paid or in what way. A check was handed to witness and he 
was asked whether or not it indicated how the note was paid. Wit¬ 
ness said the particular check did not indicate that it paid the note 
but it passed through that institution as was shown by the stamp 
on the back on the 19th of June, 1916, two days after its date. 
Whether or not it was there on the 17th would depend on the day. 
If it was Sunday it would not have been until the 19th. The books 
show that this note was taken out on June 17. The original note 
and the renewal note were both designated for collection for the 
account of A. C. Moses. 

The Court: There was no necessity for paying that note by check? 

Witness: It could have been that that check could have taken 
up a bunch of notes. 

The Court: He did not give you a check for a note that had been 
deposited for collection? 

40 Witness: That is to W. B. Moses, to his order? 

The check which had been identified by Arthur C. Moses 
was offered and admitted in evidence over objection of defendant 
and marked Plaintiff’s Exhibit 1. The exhibit is as follows: 


No. 19095. 


W. B. Moses & Sons, 

Incorporated. 

Washington, D. C., June 17, 1916. 


Pay to the order of A. C. Moses $1,494.04 Fourteen Hundred 
Ninety Four Dollars Four Cents Dollars. 

W. B. MOSES & SONS, Inc., 
By W. H. MOSES, 

President. 


To The Commercial National Bank, Washington, D. C. 
15-10. 

No acknowledgement of this check is required. 
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Endorsed as follows: For deposit Second Nat’l Bank. A. C. 
Moses. Second National Bank, Prior endorsements June 19, 1916. 
Guaranteed. Washington, D. C. 

Bertha G. McKuen testified: That in 1916 she was bookkeeper 
for W. B. Moses & Sons. Witness handed a paper which she identi¬ 
fied as the ledger account of C. M. Freeman and the entry of Novem¬ 
ber 20, 1916 was made by her. “A. C. M. Special” entry of July 
31, 1917, was made by witness. The item is for $483.81. A. C. M. 
stands for Arthur C. Moses. It was an unpaid note that had not 
matured. It was charged back to the account of C. M. Freeman 
leaving the amount of 483.81 open. Witness balanced the account 
from time to time and only some of the figures on the balance sheet 
were hers. Said paper marked plaintiffs Exhibit No. 2, and the 
entry which witness stated was made by her charging back the note 
was offered in evidence. The Exhibit was as follows: 

41 Name, Freeman, C. M. 

Card No. 361-12. 

3826 McKinley St. 

1916. Item. Folio. Debit. Credit. 

Nov. 20. A. C. M. Sp. 188 483.81 . 

On cross examination she testified on November 20, 1916 it was 
a change in the form of ledgers; previous to that there had been a 
loose leaf ledger, and this was a new system. The charge on this 
paper offered in evidence was a continuation of the loose leaf ledger - 
and there was no balance. 

Ques. There was no balance? Ans. No. 

Q. In other words, the account is shown there to be settled? A. 
Closed. 

Q. Closed and paid? A. By the loose leaf ledger, yes. 

Q. The last date there is what? A. March 1. 1916. 

Q. Then from March 1st until November 20, 1916 the account 
was closed, settled, and paid ? A. Yes. 

Q. And then opened again on that date? A. That is correct. 

Q. And this is the re-opening of the account? A. Yes. 

Here the plaintiff rested. 

And thereupon the defendant to maintain the issues on his part, 
introduced the following evidence. 

Chester M. Freeman testified as follows: 

He is the defendant in this case and had dealings with W. B. 
Moses & Sons. In February 1916, there was a balance of $481 and 
some cents Mr. Gray the credit man called him over the telephone, 
and asked him to come down and see him about it. He went down 
and told Mr. Gray that it was not convenient for him to make settle- 
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ment. Mr. Gray said, “Well, just give me a note. We can use it 
the same as cash” Mr. Gray also said the note was used in a 

42 way to take care of an account which was owed to Mr. A. C. 
Moses and the note would be used to make the payment due 

to Mr. A. C. Moses in the liquidation of his interest in W. B. Moses 
<fe Sons. Witness gave a note for $481 sometime in March, 1916. 
Witness identified the note which was offered in evidence and 
marked Defendant’s Exhibit A for identification, and is as follows: 

Washington, D. C., Feb. 1, 1916. 

(B138803.) 

Three months after date I promise to pay to the order of W. B. 
Moses & Sons, Inc. Four Hundred & Eighty One and 41/100 
Dollars, for value received, with interest at the rate of 6 per cent 
per annum until paid. 

Pavable at W. B. Moses & Sons. 

$481.41. 

Interest 7.00. 

May 1, 1916. 

Due Mav 1/16. 

(Signature torn off.) 

(Address Biggs Bldg. 

Bevenue Stamps.) 

Indorsed as follows: e>6063. W. B. Moses & Sons, Inc., by W. H. 
Moses, Prest. Pay to the order of Second National Bank (For col¬ 
lection). A. C. Moses. 

Note was made out in the handwriting of witness. The note was 
dated Feb. 1, came due 1st day of May, 1916. The note was pre¬ 
sented for payment at the office of the witness and he gave a new 
note for thirty days up to June 1st. This second note was payable 
at office of witness. Witness paid seven dollars and some cents in¬ 
terest on the note. Nothing happened for a long time, when one 
day witness called up Mr. Gray and asked about the note and was 
told that Mr. Grav was not in at the time, hut his attention would 

be called to it. At the time this note was given it was said it was to 

pay the account. 

43 Q. What did Mr. Gray say about the receipt of the note 

in regard to the account? A. I don’t believe I quite under¬ 

stand. 

Q. Was anything said about the payment of the account? A. It 
was given to pay the account. 

Q. The note? A. Just as though T had given the cash. 

Q. You mean the first note? A. Yes. 

The next heard about the second note was when Mr. Grav called 

t/ 

him on the telephone which was some time after Freeman had 
phoned Gray Witness said “Yes, there is a note existing which you 
have of mine; present it.” But he never did present it. Witness 
had another telephone conversation with Gray. Then the matter 
ran along for a long time. Both times witness talked with Gray he 
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told him he certainly would pay him and Gray made no admission 
that the note was lost. There was never any notice of the note 
falling due. The note was never presented for payment and he re¬ 
ceived no notice. Did not hear about the matter for eight 

44 or nine months when they sent a blank note to be filled 
out and a statement asking what sort of payment could be 

made. Witness sent statement back and asked them to send him 
his note and he would make some arrangement. Has never seen 
the second note. Does not know where it is. They never told him 
where it was. Witness remembers that Mrs. McKuen testified at 
another trial and he heard her testify that the note was given in 
payment of the account. Mrs. McKuen was a witness for the plain¬ 
tiff and was one of the bookkeepers. 

On cross examination, Mr. Freeman testified: 

The renewal note was given on the 1st of May and was payable at 
the office of the witness. It was presented there for payment and 
the young man who brought it did not have a Moses note with him 
and witness gave him a note on an ordinary commercial form of 
note and check for seven dollars for interest. This young man was 
from Moses and had the note. Witness’ office was at 721-25 Riggs 
Building and the address of the office was written in the note and 
it was made payable there. The Riggs Building is now called the 
Albee Building. Witness has paid the account by the note and he 
so considers it. When Mr. Gray got the note he said it was exactly 
the same as cash because he could use it as cash. Some time in 
July witness called up Moses about the second note. He did not 
go to the bank and did not know where the note was placed. Had 
the first note in his possession which was payable at the Second 
National Bank. Put the address on the second note as 721 Riggs 
Building probably. Never discussed the payment of this note with 
anybody but Mr. Gray. 

Here the defendant rested. 

The Court: Both rest. 

Mr. Dutton: We move that the jury be instructed to return a ver¬ 
dict for the defendant. 

Mr. Giesev: I move that the jury be directed to return a 

45 verdict for the plaintiff. 

The Court: In this case there is a motion made by the 
Plaintiff for a directed verdict, and a like motion made by the De¬ 
fendant, thereby, of course, much simplifying the labors of the 
jury. 

This is a suit on an account which is not disputed for $483.81, and 
it appears, without controversy, that after this account had been 
incurred by the defendant through the purchase of the goods, he 
gave a. note; that was not paid and a renewal note was given. It 
appears that that note was made pavable to W. B. Moses and tem¬ 
porarily passed out of the possession of W. B. Moses to Arthur C. 
Moses, but it also appears that thereafter it was reacquired. I do 
not recall that there was direct evidence as to the manner of the 
surrender of the note by Arthur C. Moses, but T can assume that. 
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inasmuch as it was endorsed to him, that it was properly surren¬ 
dered to W. B. Moses <fc Sons Company in such a manner as would 
lawfuly retransfer the title. 

The" only real issue of fact in the case is whether or not Moses & 

Sons_aside from the propositions of law—whether or not Moses 

& Sons accepted that note from the defendant in payment and dis¬ 
charge of the account. 4 he testimony in this case is clear, and I 
would not feel authorized in submitting that question to the jury. 

1 direct a verdict for the plaintiff for the sum of $483.81 with in¬ 
terest from the time of tiling suit in the Municipal Court. 

I direct the plaintiff to file an indemnity bond before the judg¬ 
ment is entered, I will direct that he file an indemnity bond, so 
that full justice will be done. 

46 Mr. Dutton: Your honor will permit me to except both to 
the action of vour honor in overruling the motion of the 

defendant, and also to the instruction to the jury to return a ver¬ 
dict for the plaintiff. 

The Court: Yes. . 

The aforegoing is the substance of all testimony offered on behall 

of the plaintiff and defendant in this case. 

And thereupon and after the above exceptions to the action of the 
Court in overruling the motion of defendant for a directed verdict 
and to the action of the Court in directing the jury to return a ver¬ 
dict, for the plaintiff had been duly taken and entered upon the min¬ 
utes of the court, and before the jury returned its verdict, as so 
directed by the Court, as aforesaid, counsel for defendant prayed 
the Court to sign and seal this his bill of exceptions, and the same 
is accordingly signed and made a part of the record in this case 
nunc pro tunc , this 24th day of March, 1922. 

A. A. HOEHLING, 

Justice. 

47 [Endorsed:] Law 63335. W. B. Moses & Sons, Pl’t’ffs 
vs. Chester M. Freeman, Deft, Bill of Exceptions. Signed 

Mch. 24, 1922 Dec. 21, ’21, Submitted. Filed. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3817. Chester M. Freeman, appellant, vs. W. B. Moses & Sons, 
Inc., &c. Court of Appeals, District of Columbia. Filed May 10, 
1922. Henry W. Hodges, clerk. 
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